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BBEAEHME

CylecTByeT MHOXECTBO CITOCOOOB U3YYeHUSI IIpaBa. DTO 00YCIOBIIE-
HO TeM, 9TO caMo TIPaBO MPEACTaBIISIET COOOI CIIOXKHOE COIMAIBHOE SIB-
JIEHWe, a ero U3yuyeHue, Kak MpaBuiio, CBSI3aHO C BblIeJIeHUEeM KaKoro-J1-
00 OJHOTIO M3 €ro acrekToB, YTO (POPMUPYET OTHOCUTETBHO CaMOCTOSI-
TeJbHYIO MPOOJEeMaTHUKYy, U3 Yero POoXIaeTcsl Ta WM MHas HaydyHas
M y4eOHasi AuCHUIUIMHA. TaKoBbI TeOpusl TocyaapcTBa 1 npana (oO1ast
Teopus MpaBa), UCTOPHST TIPABOBBIX YICHMIA, COLIMOIOTHS TIpaBa, IOpUI-
YecKast TICUXOJIOTHS, OTpaceBble MTUCITATITMHBI, N3YJalolIie KOHCTUTY-
LIMOHHOE MPaBO, FPpaXIaHCKOE, YTOJIOBHOE, aAMUHUCTPATUBHOE U IpyTr1e
oTpaciu TpaBa. B psimy aTx HayYHBIX U YU€OHbBIX TUCLUILIMH (UI0CO-
(bust mpaBa 3aHMMAaET 0cO00e MeCTO. DTO OOYCIOBICHO KaK Crielu(UKOoi
9TOI 00JIaCTH 3HAHMSI, TaK U 3a[]a4aMu, CTOSIIIIMMU Mepe Hell. 3a MHOIMe
CTOJIETHSI IBOIIOLIMK DrTocoduu mpaBa HEM3MEHHBIM OCTaeTCsI ee Tpe-
TEH3MsI Ha TIO3HaHWE CYIIIHOCTH M CMBICTIa TIpaBa, €0 3HAYeHUsI B SKU3HU
yesioBeka 1 obliiecTBa. PerieHue aToii 3a1aum uMeeT 00JIbI110e 3HaYeHHe
He TOJIBbKO ISl (POPMUPOBAHUS 1IEJJIOCTHOTO 3HAHMS O MpaBe, HO U ISl
pelIeHysI BITOJIHE TTPUKJIAAHBIX 33aa4, CBSI3aHHBIX C TTPaBOTBOPUYECTBOM
U IIpaBoNprMeHeHreM. Beab, oTBeuast Ha BOIPOC O TOM, B YeM CYIITHOCTh
mpaBa 1 ero cMbIC], (puocodus IpaBa OTBEYAET 1 Ha IPYroil BOIIPOC —
KaKMM IpaBo JOJDKHO ObITh. B 3TOM cMBICTE (hrtocodust mpaBa mpe-
CTaBJIsIeT coOOl Ty 00JIaCTh 3HAHUI O TIPaBe, T/Ie KOHCTPYUPYETCs TTPaBo-
BOI1 njeas, KOHLICHTPUPYIOIIUI B ce0e MeuThl U YasiHUSI YyeJoBeuecTBa
0 JIy4IlieM COCTOSIHMU, O MPOrPECCMBHOM pa3BUTHHU OOILIECTBA HA HaYalaX
JeMOKpPaTHH, CBOOOIbI, PABEHCTBA 1 CIIPABEUTMBOCTH.

Kak yuebHas nucuuruiiHa ¢puaocodus mpaBa BOZHUKIIA CPABHUTEIb-
HO HemaBHO. [1o HEKOTOPBIM OIleHKaM, BIIEPBEIE €€ CTal MPernoaaBaTh
Camyanb [Tybennopd B [eitnenboeprckom yHuBepcuTeTe Ha Kadeape
€CTeCTBEHHOTO TIpaBa. DTo Tpon3omnio B 1661 . Ho kK aToMy BpeMeHUI
MPOLLIO YXe MOYTHU TPUALATh JieT, Kak [yro [pouuii Hammcan cBoe mpo-
U3BeeHUE, KOTOPOE MMEJIO TMTOMCTUHE PEBOJIIOIIMOHHOE 3HAYCHUE IS
u3ydeHus npana: «O 1mpaBe BOMHBI M MUpa. Tpu KHUTH, B KOTOPBIX 00b-
SICHSTIOTCSI €CTeCTBEHHOE TIPaBO M TIPaBO HAPOIOB, a TaKKe TTPUHITUTIBI
MyOJUYHOTO MpaBa». DTO MPOU3BEACHUE CUUTAETCS HaYaJloM UCTOPUU
KJ1accu4ecKoit pmiaocoduu rmpasa, HAydHON TUCHMITIMHEI C CAMOCTOSI-
TEJbHBIM MIPEIMETOM U MPUMEHSIEMOI METOIO0IOTHEN.



Ho Bo3HUKHOBeHNE KilaccuyecKoi (hrytocoun mpaBa MMeNIo JTUTE b-
HYI0 NPEAbICTOPHIO, TaK KaK BOITPOCHI O CYIITHOCTHU TpaBa U €ro CMbICJIE,
3HAUYEHUH [T YeJI0BEKA U 001IECTBA ObLIM aKTYyaJIbHBI, 110 KpaiiHel Mepe,
CO BpeMEHM BO3ZHUKHOBEHMSI MpaBa U rocyaapctsa. Eliie B Te BpeMeHa,
KOTIJIa YeJIOBEK MOCpecTBOM MU(DOIOrMUECKOM (haHTa3uu MbITAJICS MO~
CTPOUTb LIEJIOCTHYIO KapTUHY MUPa, Yy MHOTUX HAPOJOB BOSHUKJIU MPE/i-
CTaBJIEHUSI O HEKOel 00111eli OCHOBE MUPO3IaHMsl, BCEJICHCKOM TTOPSIIKE,
KOTOPbIiA OTNpENeNseT U NOPsSI0K OTHOLIIEHUI MEXIY JIIOIbMU, MIPaBUiia
MOBEIEHMSI, PETy/IMpYyIollKe 001IeCTBEeHHbIE OTHOLIEeHUS. TakK, 6oru Hay-
YN JIIOJIE HE TOJIbKO peMECITY, HO U TIpaBuJiaM o011exXuTusi. C BOZHUK-
HOBeHUEM (pra0codum y IpeBHUX IPEKOB KaK «JTI00BU K MYIPOCTH» BO3-
HUKAaeT U HOBBIM CIIOCO0 pellieHMs 3TOM BaxKHEHIIeH AJ1s1 yeJoBevyecTBa
3a[a41, OCHOBaHHBII He Ha (paHTa3MU U Bepe, a Ha J0KAa3aTeIbCTBE B CO-
OTBETCTBUU CO CTPOTMMMU TpaBUIaMu JIOTUKU. CripaBeaIMBOCTh KaK OC-
HOBOMOJIArarolI1ii CMbIC/ MPaBa M €ro 11e/1b PACCMaTPUBAIMCh B KOHTEKCTE
00111ero BCeJICHCKOTO Mopsiaka (Jioroca) — 3To Obuta boxkecTBeHHas cripa-
BEUITMBOCTb, CMbICJI TTO3HAHMSI KOTOPOI COCTOSUT B TOM, UYTOOBI CO3/1aBae-
Mbl€ YEJIOBEKOM 3aKOHBI COOTBETCTBOBAJIM STOMY BCEIEHCKOMY MOPSIAKY,
paccMaTpuBaICh OCHOBHBIM HauaioM Ipasa. B rpeacraBieHum ApeBHUX
IPEKOB OHA ObljIa 0OBEKTUBHOH 10 CBOEMY COAEPXKAHMIO, CTOJIb K€ 00b-
€KTUBHOM, KaK 1 NepBoHayasia ObITHSI, COCTAB/ISIBILINE TJIaBHBIU MpeaMeT
(unocodckux nckanui, BILIoTh 10 Cokpara.

B pa3zHble BpeMeHa OTBeThl Ha yKa3aHHbI€ BbI1lIe BOITPOCHI ObUIN pa3-
HBIMU. DTO OOBSCHSJIOCHh MHOTMMU OOCTOSITETLCTBAMM, TPEXKIe BCETO
COLIMATIbHBIMU U TTOJIUTUYECKUMU YCJIOBUSIMU KU3HU HapoaoB. Ho Bax-
HO TO, YTO CaMU 3TU BOIPOCHI BCErAa ObLIM BaXKHBI [UIS1 YeJIOBeKa, JIs
KOTOPOT'O rOCyIapCTBO M MPaBO ObLIM COCOOAMU €r0 CYIIeCTBOBAHUS
B Mupe. IlepBoHauaaIbHO HA 3TU BOIPOCHI JaBajia OTBEThI (Draocopusl,
KOTOPOI1 KaK NEPBO TeOpeTUUECKOM (popMe 3HAHMSI HE ObLIO ajibTepHa-
TUBbI. B nanbHeliieM, ¢ pa3BUTUEM roCcyIapCTBEHHOM U IMTPaBOBOM K13~
HU, BO3HUKJIa 00J1aCTh 3HAHUSI, 3aa4eii KOTOPOil OblIa CAMOCTOSITEIbHAS
BbIpabOTKA TEOPETUYECKUX 3HAHUI 0 npaBe. Tak BO3HUKIIA pUMCKast
opucnpyaeHys. PUMcKue 1opyucTbl BHECU OOJIBIION BKIA/ B pa3BUTHE
MpaBoOBOM Teopuu, Oarogapsi UX y4eHUsIM U COBPEMEHHOE TTpaBOBeie-
HUE orepupyeT MHOTUMU OOLIMMU U CIIeLIMaIbHBIMU I0OPUINYECKUMU
MOHSTUSIMU, BIlepBble chopMynupoBaHHbIMU B JIpeBHeM Pume. Ho
U IpeBHUE PUMJISTHE HE MOTJIM UTHOPUPOBATh YKa3aHHBIE BhIlIE BEUHbIE
Borpockl. He TofibKo ApeBHepuMcKUe ¢hraocobbl, HO U IOPUCTHI TTOCBSI -
111aJTM CBOY MCCJIENOBAHUS MPUPOE U CYLIIHOCTU MpaBa, OHU ONEPUPO-
BaJIi OHSTUSIMU €CTECTBEHHOT'O IpaBa, CBOOO/Ibl M PAaBEHCTBA 1, KOHEY-
Ho, cripaBe/uIMBoCTU. B pesyssrare chopMupoBaiach JOCTATOUHO YCTOM -
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YHBasi KOHCTPYKIIUSI €CTeCTBEHHOTO TTpaBa, TO €CTh TOTO IIpaBa, KOTOpoe
CYIIIECTBYET MO MPUPOJE U HE 3aBUCHUT OT ITPaBOTBOpUYECTBa yeioBeka. Ha
HCXOMle aHTUIHOCTHY TIPABOBOE MUPOBO33PEHME IPEBHUX PUMIISTH BKITIO-
yaJio MpeACTaBIeHUs] 0 CBOOOJE U PaBEHCTBE BCeX JIIOEH, YeM U ompe-
JIENSII0Ch COoJiepXKaHWe CITPaBeIIMBOCTH.

Ho o6mectBa JpeBHeii [peuyu u JIpeBHero Puma Oblu padosna-
JeNbYECKUMU. DTO 03HAYAJIO0, YTO MPEACTABIECHUS O €CTECTBEHHOM ITpa-
Be, CBOOOIE M PAaBEHCTBE PACIIPOCTPAHSIIUCH JIUIIIb Ha CBOOOIHBIX JTIO-
JIeid, rpaxaaH rocyaapcrBa. Yto kacaercs pada, To OH He obJiagai mpa-
BOCYOBEKTHOCTBIO, B CO3HAHUM PabOBJIaNeIbueCcKOro o01IecTBa OH ObLT
opyauneM, XUBOTHBIM. Ho B Trepron pacmana paboBIaIebueckoro 00-
111eCTBA 3T TPeCTaBICHUS YCTYITUIM MECTO Uee O TOM, UTO BCe JIIOAU
M0 NPUPOJIE PaBHbI, CBOOOTHBI U JIUILI 0 YeJT0BEYECKOMY BOJIEYCTAHOB-
JIEHUIO OHU CTAHOBSTCSI pabaMu. DTU HOBbIE MPEACTABACHUS MOTYYUIN
pa3BUTHE B XpUCTUAHCTBE, CTAIM TOMUHUPYIOIIMMH B XpPUCTUAHCKOM
Espore. Ho obmecTBa sanoxu CpegHux BEKOB, O KOTOPOI UAET peyb,
ObUIM O0IIEeCTBaMU HepaBeHCTBA. 1 XOTs1 001enTpr3HaHHBIM IIPEICTaB-
JIeHUeM ObLJI0 paBeHCTBO Bcex Jitoaelt nepen borom, moHsitue cripaBe-
JIMBOCTU HATTOJIHSUIOCh COCJIOBHBIM COIEPXKaHUEM, B KOTOPOM €CTeCTBEH-
HBIM paccMaTpuBaIcs (akKT, YTO KaxkI0e COCIOBHE UMEJIO Pa3HYyIO COBO-
KYIHOCTD I1paB U 00s13aHHOCTE.

Onoxa CpegHNX BEKOB Jaja MHOTO YYeHMI O TIpaBe, KOTOPhIe BO
MHOTOM ONUPAJIMCh Ha UIed aHTUYHbBIX MbicuTeNneit — [lnarona u Apu-
crotesisi. Ho, Kak mpaBuJio, 3TU y4yeHUsl TPaKTOBAJIM CYIIHOCTh IpaBa
U ero CMBIC] B yXe CpeAHEeBEeKOBOI (peoganbHOI nacosoruu. Hekoro-
pble OTCTYIUIEHUs OT YCTaHOBOK (heoaaibHOTrO abCcoI0TU3Ma, Korna
OTpaHUYMBAJIACH BJIACTH MOHAPXA B TOJIb3Y PACIIMPEHUS MPaB MOIIaH-
HBIX, OBLIM JIUIIIb UCKITIOUeHUEeM 13 00111ero npaBmia. ToJIbKO Imepexo/
K HOBOMY THITy OOIIIeCTBa, pa3pyIIaloINii COCIOBHBIC TIEPETOPOIKU
U yIpa3aHsonii Bee (opmbl (heonaabHONM 3aBUCMMOCTH, CO31aeT pe-
aJIbHYIO COLIMAIbHYIO OCHOBY TIPEACTABJICHHSI O CITPaBeTMBOCTH B CBSI3U
C NMPU3HAHMEM ECTECTBEHHbBIMU JIIS1 YeJIOBEKa CBOOOIBI U PABEHCTBA. DTO
HOBOE OOIIIECTBO OCHOBAHO Ha CBOOOJIE M CIIPABEIIIMBOCTH, & HOCUTEIEM
WX UAel CTAaHOBUTCS KJIacC CBOOOMHBIX TIpou3BoauTeNeil. HaunHas
¢ a1oxu Bo3poskmeH1sI 3TH TIPOIIeCCHl pa3pyIlaii PEIUTUO3HBIE TOTMEI,
(hopMupoBasiv HOBBII B3IJISII HA YeIOBeKa Kak TBOPYECKOTO CyObeKTa,
co3/1aBajiu aJIbTEpHATUBY PEJIMTMO3HON KapTUHE MUpa B BUAC HAyKMU.
HoBoe Bpems gaeT HOBYIO CUCTEMY BO33pEeHMIi, BO MHOTOM OOYCJIOBJICH-
HYIO ¥ TpUyM(baTbHBIM IIECTBUEM I10 €BPOMEMCKIM cTpaHaM HayKu. Mx
OCHOBHO# BeKTOp OBIT B OTKa3¢ OT TEOJIOTM3Ma B OOBSICHEHUY SIBJICHUT
JIeCTBUTEIEHOCTH, B TOM YHCJIe M B PEIICHUH ITPOOJIEMBI CYIITHOCTH
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MpaBa, KOTOPoe OOBSIBIISLIOCH ECTECTBEHHBIM, TO €CTh BHITEKAIOIIM U3
pa3yMHOI1 YeJIOBeUeCKOi MPUPOIbl, a He U3 boxkecTBEHHOro MpoMbICa.
BospacTaHue B HOBBIX UCTOPUIECKUX U COLIMATTbHBIX YCIOBUSIX 3HAYSHUST
MpaBa, TOHUMaHNE eTO POJIA B COLIMATBHBIX TTPe00pa30BaHMIX eI
€ro ocoObIM 00BEKTOM M3yueHUs1. Tak Bo3HUKIIA hrstocodusi TpaBa Kak
CaMOCTOSITe/IbHAsI HayYHasl U yueOHast IUCLIUTIIMHA.

Poccust umeet oueHb I1y0oKyIo Tpanuiuio duocodun pasa. bypHoe
pa3BUTHE BTOM OTpACIM 3HAHUST BOcXoauT K Hadyairy XIX B. MMeHHO Torma
K.A. HeBonuH co3naet cBoo pua1ocopuio 3aKOHOBEACHNsI, KOTOpasi MO-
JKET pacCMaTPUBATLCS B KQUECTBE TIEPBOTO OITBITa (DMIIOCO(DCKOTO OCMBIC-
JeHus npasa. Kiaccuueckue o0pasiibl pusiocohcko-1paBoBOro TBOpUe-
CTBa TOTO e cToyieTusi cBsizaHbl ¢ MeHamu Bi1. ConoBbeBa 1 b. Ynuepu-
Ha. Ho Henb3st 3a0bIBaTh U TO, YTO BOIPOCHI (PUI0COPCKO-MPaBOBOTO
XapakTepa paccCMaTpUBAIMCh U 3HAUUTENIBHO paHbiile. MOXHO CKa3aThb,
yT0o «CJ10BO 0 3aKOHEe U Oj1arogatu» (XI B.) mepBOro pycCKOro MUTPOIO-
nmmTa MmaproHa siBiisieTcs TIepBbIM IPUMEPOM OTEIeCTBEHHOTO (hMI0-
cocko-TpaBoBoro TBopuectTBa. [TogobHas mpobiemarrka rMmoJHUMalach
u B paborax Humna Copckoro, Baccnana IlarpukeeBa, Makcuma Ipeka,
HMocuda Bononkoro, MBana Ilepecsera, @unodes, FOpus Kpmkannya.

Ho, x coxanenuto, a3Ta Tpaguius Obljla TIOJHOCTBIO yTpauyeHa B pe-
3yJIbTaTe CEMUICCATUICTHETO 3aCHIIbsI MAPKCUCTCKOM MACOJIOTUH, HE
TPUHUMAIOIIIEH CBOOOIHOTO TBOPYECKOTO TTOMCKA TTPABOBOM MIIeH, KOTO-
pblii ipennoiaraeT unocodus npasa. Bo3poxaeHre oredyecTBEeHHOM
(pumocoun mpaBa oTHOCUTCS K Hadaimy 1990-x rr. rmponuioro Beka. Bos-
POCILNIT MHTEPEC K OTEYECTBEHHBIM MPaBOBEIaM B MEPUO/ TIEPECTPONKHU
1980-x rr., 00yCJIOBICHHBIH TOepaau3alueil XXU3H1, O0bSICHSIICS U MO-
TPeOHOCTHIO MMOMCKA ITPABOBOM UAEH, CTOJIb HEOOXOAMMOI 11 ITpoliecca
pedopmupoBanusi. Ho moBopoTHBIM myHKTOM ObLTO TipuHATHEe KOoHCTH-
tyunu Poccuiickoit @enepauuu B 1993 1, 0ObSIBIABIIEH YeIOBEKA, €r0
npaBa U cBOOO/BI BBICILIEH 1IEHHOCTBIO (CT. 2), MPOBO3IJIACUBILICH, YTO
«OCHOBHBbIE MpaBa 1 CBOOOIBI YeJI0BEKa HEOTUYKAAeMbl 1 MPUHAJIeKAT
YeJIOBEeKY OT poxXaeHUs» (4. 2 ¢T. 17). BriepBble B UCTOPUU Hallleli CTpaHbI
OBLTO MPU3HAHO CYIIIECTBOBAHME €CTECTBEHHOTO MpaBa. DTO CO3aJI0 He-
00XOIMMBbIE TYXOBHBIE YCIIOBUS 711 HOBOTO poXIeHus (punocoduu mpa-
Ba B HallIell CTpaHe.

®uocodus mpaBa HeOOXOAMMO He TOJTBKO B KQUeCTBE OTHOTO M3 MH-
CTPYMEHTOB IMo3HaHus TTpaBa. OHa HeoOXoaMMa 1 It TOro, YTOObI Oy/1y-
1IM€ IOPUCTHI, U3ydyas 9Ty AMCUUIUIMHY, MOAHSIBIIMCH Hal hopMasib-
HO-JIOTMaTUYECKUM TTOHMMAaHUEM TIpaBa, MO3HAIN €ro CYIIHOCTHYIO
CTOPOHY, YIITyOMJIMCH B TIOHUMAaHME €T0 CMBICIIA ¥ 3HAUEHUS JIJIST COBpE-
MEHHOTO POCCHUIICKOTO OO0IIIeCTBa U KaXKIOTO YeJIOBEKa, IMIHOCTH.
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